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the case to thein defendants submit oftheerror, judgment
all in the mode ofthe and waiveCourt, irregularities bring-

defendant,a who has toAsit here. well may pleadeding
the suit dismissed because of adeclaration, ask to havethe

of this kindsummons. Preliminarydefective objections
to the merits.insisted on beforemust be pleadingalways

denied.The motion -is
■Motiondenied.

Lesheral., al.,v. Jacob etB. McCall etJames appellants,

appellees.

Wabash.Jlppeal from

ren-to the suit before the it is'e'rroneo'us tothe are notall Court,Where parties
them.againstdecreeder a

of the andof a in twosuitthe commencement chancery, parties died,After
issued nor wasagainstwere made Noheirs them,their processparties.

that “the cameever entered. record showedThetheir partiesappearance
hadto those whothat thistheir solicitors:” only appearedHeld, appliedhy

the hill.answeringby

Chancery Court,Circuit filedWabash byin theBill in
heardThe cause wasthethe appellants.appellees against

Harlan,the Hon. Justin then1840,term beforeat the April
a decree was renderedCourt, whenthe old Circuita ofJudge

below.favor of thein complainants
arebelow, so far asCourt theyof theThe proceedings

cause,of thedeterminationthe appeartonecessary present
Court.in thethe ofOpinion

for theS. T. Logan, appellants.
have beenshould madeMcIntoshThe heirs of William

“as heirs,”not unknownandname,to this suit byparties
wascommenced, there no statutethis suit wasbecause, when

al-manner.in thatto be Again,suits broughtauthorizing
name, still it was nota bywas madeone partypersonthough

he an-heir-.shown that was
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Hisa.sto a deceasedabates personalA suit only party.
20.143,Gale’s Stat.be substituted.mayrepresentatives §

J2.Lincoln, for the appellees.
McInthatthe Court to showThere is no evidence before

heirs; had,tosh had he were not necessarilyif they parany
a,74ties. Pl. c.Story’s Eq. §76

newIn case of death of the statuteparties, permits par-
ties a Bill ofwithout Revivor.

of the Court was deliveredThe byOpinion
aJ. was bill in filedThis Lesherchancery byTreat,

atHinde the heirs law ofand Henryagainst Vanderbergh,
hundredthe of four landto acres ofconveyancecompel

Grand in Wabashat the county.Rapids,lying
andthe defendants answered the bill.All of Aappeared

filed, and a mass of taken.was testimonyreplication
Julia andthe death of McCall FerdinandSubsequently,

defendants, wasof the and ontwo suggested;Vanderbergh,
McCall,the William James B. Memotion of complainants,
McCall,andCall, McCall S. heirs of JuliaJr., Henry Mary

Francis, and C.Eliza, Vander-McCall, and Henry Joseph
were made defend-heirs of Ferdinand Vanderbergh,bergh,

theants to suit.
defendants,ever issued these nor wasHo process against

ever entered.their appearance
a and a decree madeto wascauseThe proceeded hearing,

indefendants to thethe convey questionpremisesrequiring
decree, the defendantsTo reverse thatto the complainants.

an appeal.prosecute
error,for that the erred inis CourtIt renderingassigned

notwhen all of the defendantsdecree, were properlythe
it.before

cause was.Theto the decree is decisive.This objection
defendantsheirs of the deceasedfor Thenot ready hearing.

ofthesucceeded toTheynecessary rightswere parties.
interested, in theancestors, subjectand were directlytheir

Courtbefore thethe of themof suit. Thematter bringing
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an to the final decision of thewas conditionindispensable
of after themcase. The mode makingproper proceeding,

the are to bedefendants, is statute. Theybyprescribed
served or inwith notified the sameby publication,process,
manner as in casethe of Rev. Stat. 45;defendants.original

124.Laws,Rev.
insisted,It onwas the that theargument, appearance

of these defendants be inferred from Inthe record.might
the submission of the cause to Court,the it thatstating says

“the came their solicitors.”by This, itself,of doesparties
not shew the of but thoseany beforeappearance previously
the Court. There were several of the defendantsoriginal
who had theby bill, and thisappeared mustanswering entry
be understood as only them and theembracing complainants.
The record to shew thedistinctly service ofought process
on the defendants, or their voluntary to the ac-appearance
tion. It must not be left to inference or conjecture.

We are called on anotherby of error toassignment pass
on the theof decree on thepropriety merits. We re-shall
frain afrom decision of this Partiesquestion. materially
interested hadhave no ofopportunity their defenceasserting
and it Abysubstantiating proof. new investigation may

thesubstantially character of thechange case.
The decree of the Circuit Court is reversed, with costs,

theand cause remanded for further proceedings.
Decree reversed.

von. ii.


	7 Ill. 47

